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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN -- SOUTHERN DIVISION

JUDETH PARKER and

GREGG PARKER,

Case, 506-cv-11049

inti Assigned To: O'Meara, John Corbett

Plaintiffs, Referral Judae: Morgan, Virginia M

Filed: 03-10-2006 At 03:36 FM

CMP JUDETH PARKER ET AL V QORCHARD C
i HRYSLER DODGE JEEP ET AL (LG)
DEMAND FOR JURY TRIAL

ORCHARD CHRYSLER DODGE JEEP, INC,,
and WFS FINANCIAL, INC.,

Defendants.

Adam G. Taub (P48703)

Lyngklip & Taub Consumer Law Group, PLC
Attorney Plaintiffs

24500 Northwestern Highway, Suite 206
Southfield, MI 48075

{(248) 746-3790

adamlaw(@pop.net

COMPLAINT & JURY DEMAND
JURISDICTION
1. This court has jurisdiction under the Truth In Lending Act, 15 U.S.C. § 1640(e) and 28
U.S.C. §§ 1331,1337.
2. This court may exercise supplemental jurisdiction over the related state law claims arising

out of the same nucleus of operative facts which give rise to the Federal law claims under 28

U.5.C § 1367,
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PARTIES

The Plaintiffs to this lawsuit are as follows:

a. Judeth Parker who resides in Washington Township, Michigan.

b. Gregg Parker who resides in Washington Township, Michigan,

The Defendants to this lawsuil are as follows:

a. Orchard Chrysler Dodge Jeep, Inc. (“Orchard Chrysler”) which is a corporation doing
business in Michigan at 64600 Van Dyke, Washington, M1 48095, and whose
resident agent Robert E. Brent maintains its officc at 64600 Van Dyke, Washington,
MI 48095, and which by statute and condition of licensing, may be served through
the Michigan Department of State, Compliance Division, 3" Floor — Treasury
Building, 430 W. Allegan Strect, Lansing, MT 48918.

b. WFS Financial, Inc. (“WFS Financial, Inc.”) which is a corporation doing business
in Michigan at 23 Pasteur, Irvine, CA 92618, and whose resident agent The
Corporation Company maintains its office at 30600 Telegraph Rd., Ste. 2345,
Bingham Farms, MI 48023,

At all relevant times Orchard Chrysler - in the ordinary course of its business - regularly

extended or offered consumer credit for which a finance charge is, or may be imposed or

which, by written agreement is payable in more than 4 installments and is the person to

whom the transaction which is the subject of this action is initially payable, and is a

“creditor” under TILA, 15 U.8.C. § 1602(f) and regulation Z § 226.2(a)(17).
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11.

12.

13.

14.

15.

VENUE

The transactions and occurrences which give rise to this action occurred in Macomb County.
Mrs. Parker is a citizen of the State of Michigan and resides in Macomb County.
Venue is proper in the Eastern District of Michigan.

GENERAI. ALLEGATIONS
On or about January 13, 2006, Mrs, Parker and Mr. Parker went to the business placc of
Orchard Chrysler for the purpose of purchasing a vehicle.
Mrs. Parker and Mr, Parker executed a purchase agreement and retail installment contract
with Orchard Chrysler for a 2001 Land Rover Discovery, VIN# SALTL154X1A711716
(“the vehicle™).
The retail installment contract is currently held by WFS Financtal, Inc..
Plaintiffs purchased a comprehensive DaimlerChrysler extended service contract at the time
they purchased the vehicle.
Plaintiffs would not have purchascd the vehicle without a a comprehensive DaimlerChrysler
extended service contract.
Prior to signing the retail installment contract and other paperwork, Plaintiffs stressed the
impartance of getting a comprehensive DaimlerChrysler extended scrvice contract.
Orchard Chrysler imposed charges upon Plaintiffs for a a comprehensive DaimlerChrysler

extended service contract and included those charges in the amount financed.
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21.

22,
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Before executing the purchase agreement, Orchard Chrysler made the following material
representations (“material representations™) which also constituted an express warranty, were
{alse, and related to the vehicle:

a. the vehicle came with a comprchensive DaimlerChrysler Service Contract

h. the vehicle was eligible for a comprchensive DaimlerChrysler service contract
Before executing the purchase agreement, Orchard Chrysler made the following specific
representations which constituted express warranties:

a. the vehicle came with a comprchensive DaimlerChrysler service contract.

b. that the vehicle was eligible for a comprehensive DaimlerChrysler service contract.
The vehicle did not mect Orchard Chrysler's specific representations which constituted
express warranties; specifically, Orchard Chrysler failed to provide the warranty it promised
to the Plaintiffs.

The vehicle constitutes a “good™ under article 2 of the UCC, M.C.L. §440.2101 et seq.
Under M.C.L. §492.114a and thc tcrms of the contract itself, WFS Financial, Inc. is subject
to all claims and defense that arise against the seller for the sale of the vehicle, and is jointly
liable to the extent of any payments received from Mrs. Parker and Mr. Parker for breach of
warranty or contract of sale.

COUNT I—_Truth In I ending Act (Orchard Chrysler and WFS Financial)

Mrs. Parker and Mr. Parker incorporatc the preceding allegations by reference.

Orchard Chrysler failed to accurately disclose the cash price of the vehicle.
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The failure to properly disclose the cash price of the vehicle consequently cansed a failure
to inaccurately disclose the amount financed in violation of 15 U.5.C. § 1638; 16 CFR §
226.18 (b) and (c).

Orchard Chrysler improperly itemized a charge n the amount of $1,880.00 for a service
contract as an amount financed when in fact that charge was a finance charge within the
meaning of Reg Z § 226.4.

Orchard Chrysler failed (o accurately disclose the applicable finance charge as required by
15 U.S.C. § 1638 and Reg Z § 226.18(d)

Orchard Chrysler failed {0 accurately disclose and itemize the amount financed in violation
of 15 U.5.C. § 1638, Reg Z § 226.18(b), and Reg Z § 226.18(c).

As 4 consequence of failing to accurately state the actual finance charge, Orchard Chrysler
also misstated the applicable "APR" in violation of 15 U.8.C. § 1338 and Reg Z § 226.18(¢).
Orchard Chrysler failed to accurately disclose the applicable "APR" asrequired by 15 U.8.C.
§ 1638, Reg Z § 226.18(32); Reg Z § 226.22.

Mrs. Parker sufTered damages as a result of thig violation of the TILA.

COUNT II - Magnuson-Moss Warranty Act (Orchard Chrysler and WES Financial)

Mrs. Parker and Mr. Parker incorporate the preceding allegations by reference.

Parker is a consumer as defined in 15 U.S.C. § 2301(3).

Orchard Chrysler has violated 15 U.5.C. § 2304(d) by failing to provide the service contract
it promised.

Mrs, Parker and Mr. Parker have suffered damages as a resull of these breaches of warranty

and failure to provide a remedy under 13 U.S5.C. § 2304(d).
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COQUNT II -- Common Law Conversion {(Orchard Chrysler and WFS Financial)

Mrs. Parker and Mr. Parker incorporate the preceding allegations by reference.
Orchard Chrysler has converted the $1,880.00 service contract charge.

Mrs. Parker suffered damages as a result of this conversion.

COUNT IV — Statutery Conversion {Qrchard Chrysler and WFS Financial)

Mrs. Parker and Mr. Parker incorporate the preceding allegations by reference.

Afler obtaining Mrs. Parker and Mr. Parker signature on all documents necessary to convey
title and complete the financing of the vehicle, Orchard Chrysler delivered the vehicle to
Mrs. Parker and Mr. Parker.

Orchard Chrysler took money from the Plaintiffs for the comprehensive DairlerChrysler
extended service contract, knowing that the vehicle did not qualify for a comprehensive
DaimlerChrysler extended service contract .

Orchard Chrysler had no right to possess the $1,880.00.

Orchard Chrysler was not acting on behall of any individual or entity with the right to
posscss the vehicle.

Orchard Chrysler’s actions in taking possession of the $1,880.00 was wilful or intentional,
and in derogation of he contract of sale.

Thesc acts constitute a willful or intentional conversion under M.C.L. § 600.2919a.

Mrs. Parker and Mr. Parker suffered damages as a resull of this violation of the Michigan

Conversion Statute.
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COUNT V — Motor Vehicle Sales Finance Act (Orchard Chrysler and WFS Financial)

45,  Mrs. Parker and Mr. Parker incorporate the preceding allegations by reference.

46.  Orchard Chrysler imposed upon Plaintiffs charges which are not authorized by the MVSFA
in violatton of M.C.L. § 492,131,

47.  Mrs. Parker and Mr. Parker suffered damages as a result of this violation of the MVSFA.

COUNT VI — Motor Vehicle Code Violations (Orchard Chrysler and WFS Financial)

48.  Mrs. Parker incorporates and Mr. Parker incorporate the preceding allegations by reference.
49,  Orchard Chrysler failed to provide the Plaintiffs with a copy of the RD-108.

COUNT V1 - Constructive Fraud (Orchard Chrysler and WFS Financial)

50.  Mrs. Parker and Mr. Parker incorporate the preceding allegations by reference.

COUNT VIII — Violation of Michigan Consumer Protection Act
(Orchard Chrysler and WES Financial)

51.  Mrs. Parker and Mr. Parker incorporate the preceding allegations by reference.
52.  The facts set forih in this complaint establish that Orchard Chrysler has violated the

following provisions of the Michigan Consumer Protection Act, M.C.L.§ 445.903(1):..

a. (c) Representing that goods or services have sponsorship, approval, characteristics,
ingredients, uses, benefits, or quantities that they do not have or that a person has
sponsorship, approval, status, affiliation, or connection that he or she does not have.

b. () Representing that goods or services are of a particular standard, quality, or grade,

or that goods are of a particular style or model, if they are of another.
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c. (m) Causing a probability of confusion or of misunderstanding with respect to the
authority of a salesperson, representative, or agent to negotiate the final terms of a
transaction.

d. (n) Causing a probability of confusion or of misunderstanding as to the legal rights,
obligations, or remedies of a party to a transaction.

€. (0) Causing a probability of confusion or of misunderstanding as to the terms or
conditions of credit if credit is extended in a transaction.

f. (q) Representing or implying that the subject of a consumer transaction will be
provided promptly, or at a specified lime, or within areasonable time, if the merchant
knows or has reason to know it will not be so provided .

g (s) Failing to reveal a material fact, the omission of which tends to mislead or dcceive
the consumer, and which fact could not reasonably be known by the consumer.

h. (x) Taking advantage of the consumer's inability reasonably to protect his or her
interests by reason of disability, illiteracy, or inability to understand the language of
an agreement presented by the other party to the transaction who knows or reasonably
should know of the consumer’s inability.

1. (y) Gross discrepancies between the oral representations of the seller and the writtcn
agreement covcring the same transaction or failure of the other party to the
transaction to provide the promised benefits.

Mrs. Parker and Mr. Parker have suffered damages as a result of these violations of the

Michigan Consumer Protection Act.
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COUNT IX — Misrepresentation (Orchard Chrysler and WFS Financial)
Mrs, Parker and Mr. Parker incorporate the preceding allegations by reference.
The material representations were intended to induce the reliance of Mrs. Parker and Mr.
Parker.
The matcrial representations did induce the reasonable reliance of Mrs. Parker and Mr.
Parker.
Orchard Chrysler made the material representations with actual knowledge of their falsity.
Orchard Chrysler made the material representations with reckless disregard to their truth or
falsity.
Orchard Chrysler made the material representations even though it should have known that
they were false.
These actions constitutc misrcpresentations upon Mrs. Parker and Mr. Parker by Orchard
Chrysler.
Mrs. Parker and Mr. Parker have suffered damages as a result of these misrepresentations.

COUNT X - Breach of Contract (Orchard Chrysler and WFES Financial)

Mrs. Parker and Mr. Parker incorporate the preceding allegations by reference.

QOrchard Chrysler's tender of the performance did not conform due to the vehicle's
mechanical defects, lack of merchantability, or fitness for intended purpose which existed
at the time of delivery.

The failure of Orchard Chrysler to deliver conforming goods, title, and follow up services

at the contract price, constitules a malerial breach of contract.
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65.  Mrs. Parker and Mr. Parker have suffered damages as a result of this breach of contract.

COUNT XI — Breach of Warranties (Orchard Chrysler and WFS Financial)

66.  Mrs. Parker and Mr. Parker incorporate the preceding allegations by reference.
67.  Orchard Chrysler has breached ils express warranties.
08.  Mrs. Parker and Mr. Parker have suffered damages as a result of these breaches of warranty.

JURY DEMAND

69.  Judeth Parker and Gregg Parker demand a jury trial in this case.

REQUEST FOR RELIEF

Plaintiffs request that this Honorable Court grant the following relicf:

. Assume jurisdiction over this case including all supplemental claims.
h. Award actual damages.

c. Award stututory and punitive damages.

d Award statutory costs and attorney fees.

Respectfully Submitted,

By:

JAdath G. Taub (P48703) * !
Attorney For Judeth Parker
24500 Northwestern Highway, Ste. 206
Southfield, MI 48075
(248) 746-3790
AdamLaw(@Pop. Net

Dated: March 10, 2006

10
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PURSUANT TO LOCAL RULE 83.11

1. Is this a case that has been previously dismissed? ( D Yes
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Court: \ ‘

", ‘
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Judge:
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discontinued or dismissed companion cases in this or any other Yes

court, including state court? (Companion cases are matters in which KI”"‘ND
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or related parties are present and the cases arise out of the same \ o
transaction or occurrence.) e

1

If yes, give the following information;

Court:

Case No.;

Judge:
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